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To answen this question we feel that we should
determine the oity's right, ir tnr, to

g the water system, “Whe
- stem, having been placed there in

duno : o8 1111 to 1118, there can be ne
doubt es- to the rostriction of the use of such inaono,
a8 Article 1113 expressly statea that no pert of the-
incame of such system shall ever be used to pay any othtr
debt, expense or obligetion of tuoh aitr or town nn$11 ﬁht
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indedtedness so secured ghall-heve vwenreinally vpaid.
However, in your cese €hare is poumbrangs, therefors,
your oity's right and suthority tc use the exoess revenues
for other purposes nust be found in the statutes,

The provislons of Article 1013, Seotion 30, are
that & city shell have the power to provide said oity
with water for the extingulsiment of fires, for the oon-
venience of it3 inhabitants and to prevent the unnecessary
waste of water. . , the
5 neaas ‘pn

LS

operation thereof, In tho owning and opersting of &
water system, as here authorized, a oity must negessarily
be exercising ita proprietary power. It is in the business
of selling water to the inhabitants of such city, and $f
the rates-gharged are reaacnadle, and there atili remins
an exceds of revenue after paying operating and maintensnce
cogts, then sush excess must bve treated ss “other revenus
of the gity.| Scction-40 of the same article places the -
menageiient end control of the finmances and all property,
real, personal and mixdd, bYelonging to the olity, in th
olty or corporation 1tself, Section 41 thereof authoriges
the city throungh 1ts governing body to appropriste money
and provide for the payment of its Jdebte and expenses, "
- 8egtion 43 further empowers & city to approprizte so muel
of its revenues emaneting from whatever sodpce, for the
retirement of its debt, %mprovins pudilo markets and
streets, ervcting and conducting oity hospltals, oity
hall, eto., as it may from time to time deem expedient.

The provisions of the statutes referred to above
cleerly suthorize a oity to use the "excesa” revenues
from the water system or other unepcumbered municipally
owned aystem, for general departimental expenses or othe
punicipel purposes. Article 11086 of Title 28, specifi-
¢elly authorizes a oity to appropriate such exgess or net
revenues to the payment of bonded indebtedness ineurred
on acocount of the system producing such revenues. This
aat does not tend to restriot the use of excess revenues,
rather does it make more definite the righi of the oity
t0 use such revenues as it may deem best. | Ve hold that
2 aity's right to use the excess or ne enues is well
eatablished by the above cited statutes, and that it:is
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. that the Act is inapplicable and its »
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the opinion of this department that Article 11l8e¢c, Title
28, Revised Civil Statutes or Texas, does not apply to
the City of Kerrville, and that its fallure to adopt same,
as provided in Section 3 thereof, will not in anywtde
restrict the use of the efoess revenues now produced by -
it2 unenoumbered water system,

With regard to this article, you will note that
the last sentence of Beotion 1 states that said Aet shall
not apply to muniocipally-owned enterprises, the income

‘from which has heretofore been pledged to secure the pay-

ment of bonds or other indebtedness. The use of the word
"heretofore” refers to sny pericd of time prior to the
effeqgtive date of the Agt, that is, 1934. The remaining
provisicna of Sestion 1 then must have application to an
inoumbrance placed on suoch a system from and after that
dete, and we further intexpret it to cover only citles
having 12,410 inhabitante or less eccording %o the last
preceding Federal oensus, and only such cities in that
class as own both & waterwcrks system and & light system,
In the event & city desires to purchase or asquire a light
or water system and plans to issue bonds for thet purpose,
pledging the revemnues of such system to seoure same, and
at the sams time owng one or the other of such systens,

1t is ohr opinion that before the excess revenues of sald
system oould be used for any purpose other than the retire-

" ment of that debt, the provisicns of thls Aet must be

adopted. Under any other ctrcumstanoca 1:1§: :grr:?igig:n_i
op

s matter for the Adiseretion of the governing body and quali-
fied eleotors of a city coming within the population draoket
gstablished by this Act.

Very truly yours
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